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§81.4 Membership and assignment to
cases.

(a) The Secretary appoints Adminis-
trative Law Judges as members of the
OALJ.

(b) The Secretary appoints one of the
members of the OALJ to be the chief
judge. The chief judge is responsible for
the efficient and effective administra-
tion of the OALJ.

(c) The chief judge assigns an ALJ to
each case or class of cases within the
jurisdiction of the OALJ.

(Authority: 20 U.S.C. 1221e-3, 1234 (b) and (c),
and 3474(a))

§81.5 Authority and responsibility of
an Administrative Law Judge.

(a) An ALJ assigned to a case con-
ducts a hearing on the record. The ALJ
regulates the course of the proceedings
and the conduct of the parties to en-
sure a fair, expeditious, and economi-
cal resolution of the case in accordance
with applicable law.

(b) An ALJ is bound by all applicable
statutes and regulations and may nei-
ther waive them nor rule them invalid.

(c) An ALJ is disqualified in any case
in which the ALJ has a substantial in-
terest, has been of counsel, is or has
been a material witness, or is so re-
lated to or connected with any party or
the party’s attorney as to make it im-
proper for the ALJ to be assigned to
the case.

(d)A) An ALJ may disqualify himself
or herself at any time on the basis of
the standards in paragraph (c) of this
section.

(2) A party may file a motion to dis-
qualify an ALJ under the standards in
paragraph (c) of this section. A motion
to disqualify must be accompanied by
an affidavit that meets the require-
ments of 5 U.S.C. 556(b). Upon the filing
of such a motion and affidavit, the ALJ
decides the disqualification matter be-
fore proceeding further with the case.

(Authority: 5 U.S.C. 556(b); 20 U.S.C. 1221e-3,
1234 (d), ()(1) and (g)(1), and 3474(a))

§81.6 Hearing on the record.

(a) A hearing on the record is a proc-
ess for the orderly presentation of evi-
dence and arguments by the parties.

(b) Except as otherwise provided in
this part or in a notice of designation

§81.7

under §81.3(b), an ALJ conducts the
hearing entirely on the basis of briefs
and other written submissions unless—

(1) The ALJ determines, after review-
ing all appropriate submissions, that
an evidentiary hearing is needed to re-
solve a material factual issue in dis-
pute; or

(2) The ALJ determines, after review-
ing all appropriate submissions, that
oral argument is needed to clarify the
issues in the case.

(c) At a party’s request, the ALJ
shall confer with the parties in person
or by conference telephone call before
determining whether an evidentiary
hearing or an oral argument is needed.

Authority: 5 U.S.C. 556(d); 20 U.S.C. 1221e-3,
1234(£)(1), and 3474)

§81.7 Non-party participation.

(a) A person or organization, other
than a party, that wishes to partici-
pate in a case shall file an application
to participate with the ALJ assigned to
the case. The application must—

(1) Identify the case in which partici-
pation is sought;

(2) State how the applicant’s interest
relates to the case;

(3) State how the applicant’s partici-
pation would aid in the disposition of
the case; and

(4) State how the applicant seeks to
participate.

(b) The ALJ may permit an applicant
to participate if the ALJ determines
that the applicant’s participation—

(1) Will aid in the disposition of the
case;

(2) Will not unduly delay the pro-
ceedings; and

(3) Will not prejudice the adjudica-
tion of the parties’ rights.

(c) If the ALJ permits an applicant to
participate, the ALJ permits the appli-
cant to file briefs.

(d)(1) In addition to the participation
described in paragraph (c) of this sec-
tion, the ALJ may permit the appli-
cant to participate in any or all of the
following ways:

(i) Submit documentary evidence.

(ii) Participate in an evidentiary
hearing afforded the parties.

(iii) Participate in an oral argument
afforded the parties.

(2) The ALJ may place appropriate
limits on an applicant’s participation
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§81.8

to ensure the efficient conduct of the
proceedings.

(e) A non-party participant shall
comply with the requirements for par-
ties in §81.11 and §81.12.

(Authority: 20 U.S.C. 1221e-3, 1234(f)(1), and
3474(a))

§81.8 Representation.

A party to, or other participant in, a
case may be represented by counsel.

(Authority: 20 U.S.C. 1221e-3, 1234(f)(1), and
3474(a))

§81.9 Location of proceedings.

(a) An ALJ may hold conferences of
the parties in person or by conference
telephone call.

(b) Any conference, hearing, argu-
ment, or other proceeding at which the
parties are required to appear in person
is held in the Washington, DC metro-
politan area unless the ALJ determines
that the convenience and necessity of
the parties or their representatives re-
quires that it be held elsewhere.

(Authority: 5 U.S.C. 554(b); 20 U.S.C. 1221e-3,
1234(£)(1), and 3474(a))

§81.10 Ex parte communications.

A party to, or other participant in, a
case may not communicate with an
ALJ on any fact in issue in the case or
on any matter relevant to the merits of
the case unless the parties are given
notice and an opportunity to partici-
pate.

(Authority: 5 U.S.C. 554(d)(1), 557(d)(1)(A); 20
U.S.C. 1221e-3, 1234(f)(1), and 3474(a))

§81.11 Motions.

(a) To obtain an order or a ruling
from an ALJ, a party shall make a mo-
tion to the ALJ.

(b) Except for a request for an exten-
sion of time, a motion must be made in
writing unless the parties appear in
person or participate in a conference
telephone call. The ALJ may require a
party to reduce an oral motion to writ-
ing.

(c) If a party files a motion, the party
shall serve a copy of the motion on the
other party on the filing date by hand-
delivery or by mail. If agreed upon by
the parties, service of the motion may

34 CFR Subtitle A (7-1-10 Edition)

be made upon the other party by fac-
simile transmission.

(d) Except for a request for an exten-
sion of time, the ALJ may not grant a
party’s written motion without the
consent of the other party unless the
other party has had at least 21 days
from the date of service of the motion
to respond. However, the ALJ may
deny a motion without awaiting a re-
sponse.

(e) The date of service of a motion is
determined by the standards for deter-
mining a filing date in §81.12(d).

(Authority: 20 U.S.C. 1221e-3, 1234(f)(1), and
3474(a))

[64 FR 19512, May 5, 1989, as amended at 57
FR 56795, Nov. 30, 1992]

§81.12 Filing requirements.

(a) Any written submission to an
ALJ or the OALJ under this part must
be filed by hand-delivery, by mail, or
by facsimile transmission. The Sec-
retary discourages the use of facsimile
transmission for documents longer
than five pages.

(b) If a party files a brief or other
document with an ALJ or the OALJ,
the party shall serve a copy of the filed
material on the other party on the fil-
ing date by hand-delivery or by mail. If
agreed upon by the parties, service of a
document may be made upon the other
party by facsimile transmission.

(c) Any written submission to an ALJ
or the OALJ must be accompanied by a
statement certifying the date that the
filed material was filed and served on
the other party.

(d)(1) The filing date for a written
submission to an ALJ or the OALJ is
the date the document is—

(i) Hand-delivered;

(ii) Mailed; or

(iii) Sent by facsimile transmission.

(2) If a scheduled filing date falls on
a Saturday, Sunday, or Federal holi-
day, the filing deadline is the next
business day.

(e) A party filing by facsimile trans-
mission is responsible for confirming
that a complete and legible copy of the
document was received by the Depart-
ment.

(f) If a document is filed by facsimile
transmission, a follow-up hard copy
must be filed by hand-delivery or by
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